Proposed talking points for the High Commissioner’s meeting with the 
new Australian Ambassador and Permanent Representative to the United Nations at Geneva, Mr John Quinn
Ambassador Quinn to be accompanied by: Ms Kate O’Malley, Minister-Counsellor, and Ms Tristen Slade, Counsellor, Development.
Tuesday, 16 December 2014

Talking points
· UNHCR values its relationship with Australia for its leadership role in the United Nations, including as a non-permanent member of the UN Security Council (2013-14), during which it notably co-sponsored the Syria resolution, as well as its role more specifically in UNHCR’s Executive Committee.
· Australia’s regular financial contributions are much needed for UNHCR’s global work. Australia has contributed US$48 million to date in 2014 to UNHCR (US$27 million in earmarked funding, US$21 million in core funding), and welcomed the inaugural and very constructive high-level partnership dialogue in Australia in September 2014 (attended by AHC-O, Director of RBAP and Head of Donor Relations Head, Donor Relations and Resource Mobilization Service).
· UNHCR values Australia’s commitment to receiving and resettling refugees, including most recently its decision to increase the size of the Australian Humanitarian Program by 7,500 places over four years, commencing in 2015-16.
· At the same time, policy responses to increased boat arrivals to Australia have led to a worrying trend away from a balanced approach of humanitarian protection for asylum-seekers and refugees and towards deterrent and punitive measures that are at odds with international standards.  

· Most recently, the passage on 5 December of legislation which permits by law the exercise of Australian maritime powers without reference to international obligations and which removes references to the 1951 Refugee Convention while inserting narrower interpretations of the refugee definition than those in UNHCR’s guidelines and general State practice is of concern.

· UNHCR is keen to work with Australia to protect individuals in need and to develop longer-term more sustainable strategies, including through regional cooperation, that provide viable alternatives to boat journeys.

General background
This is your first meeting with John Quinn, who has been appointed as Australia’s Ambassador and Permanent Representative to the United Nations in Geneva, as well as Australia’s Ambassador for Disarmament.

Mr Quinn is a senior career officer with the Department of Foreign Affairs and Trade and was until recently an Assistant Secretary in the International Security Division. Overseas, he has served as Consul-General in Honolulu, as well as in Tokyo, Manila and Nairobi. He also served at the Australian Permanent Mission to the United Nations in New York, specialising in human rights and social issues.

Mr Quinn holds a Bachelor of Arts (First Class Honours) and a Bachelor of Laws from Sydney University. He speaks French and is married with an adult son and daughter.

The announcement of his appointment can be found here: 

http://foreignminister.gov.au/releases/Pages/2014/jb_mr_140824c.aspx 

Australia is a regular donor (US$57 million in 2013, and US$48 million to date in 2014), but has reduced its proposed core unearmarked contribution to UNHCR by A$4 million in 2014 and by A$2 million in 2015. Australian aid is increasingly focused on Australia’s immediate region (South-east Asia and the Pacific), though Australia has indicated its ‘region of interest’ as extending to East Africa. 
The AHC-O, RBAP Director and Head, Donor Relations and Resource Mobilization Service visited Australia for the inaugural high-level partnership dialogue between Australia and UNHCR in September 2014.
Issue specific background information and points
1. Australia and protection at sea

a) Numbers of people travelling on the route to Australia
UNHCR is aware of 10 boats carrying 441 people who were intercepted while travelling towards Australia in 2014. Out of this number, seven boats with 205 passengers were returned to Indonesia, all but one of 79 passengers on two boats from Sri Lanka were sent back to Sri Lanka following screening procedures. One boat carrying 157 Sri Lankans from India was intercepted and, after a number of weeks (and a High Court injunction), passengers were transferred to Australia and then on to an offshore processing centre on Nauru, where they remain detained.

b) The Australian Government’s Operation Sovereign Borders practices of interception, pushbacks and enhanced screening
UNHCR has expressed its profound concern at the interception at sea of individuals who may be seeking Australia’s protection and turn-backs that appear to be taking place without adequate consideration of an individual’s need for protection.
When boats carrying asylum-seekers are intercepted, UNHCR’s position is that requests for international protection should be considered within the territory of the intercepting state, consistent with fundamental refugee protection principles.

UNHCR considers that individuals who seek asylum must be properly and individually screened for protection needs, in a process which they understand and in which they are able to explain their needs. If protection issues are raised, they should be properly determined through a substantive and fair refugee status determination procedure to establish whether any one of them may be at risk of persecution or other serious human rights violations.  Anything short of such a screening, referral and assessment may risk putting already vulnerable individuals at grave risk of danger. 

The fact that people get on boats or arrive without proper documents does not make their asylum claims any less genuine.
The practice of turning back boats carrying potential asylum-seekers sets a negative precedent for other countries that are hosting large numbers of asylum-seekers. This may have serious consequences for the international system of protection that relies on the sharing, not shifting of responsibilities.

c) The Australian Government’s claims it has ‘stopped the boats’ and is saving lives by preventing people from undertaking dangerous boat journeys
The boats may no longer be arriving in Australia, but they have not stopped leaving from parts of South-East Asia. These irregular movements will continue unless the root causes of departure are addressed. 

UNHCR shares the concerns of States over exploitation by smuggling networks and the loss of life at sea. UNHCR believes that smuggling networks should be prosecuted, but this should not come at the expense of refugees and asylum-seekers who are so desperate, they are willing to risk their lives at sea to seek asylum. 

d) Irregular maritime movements in Asia and the Pacific
UNHCR recognizes that irregular maritime movements can create problems for a country’s national security, border management and create tensions with other countries. But on their own, border control and counter-smuggling efforts are not effective in addressing the problem of irregular maritime movements as they tend to deflect the problem to another country instead of addressing the root causes of these movements. 

Across the South-east Asia region, there is a need for a sustained and strategic engagement and cooperation that is multi-dimensional, comprehensive and equitable.

Countries in the region need to strengthen cooperation on distress at sea and search and rescue procedures, and to develop protocols on maritime interception, disembarkation and reception. They also need to improve data gathering and sharing on irregular maritime movements to better coordinate responses. 

In addition to ensuring that people in need of international protection can access national asylum processes, there should also be corresponding mechanisms to provide appropriate and effective outcomes for other categories of irregular boat arrivals. For example, unaccompanied and separated children should be referred to specialized shelters for accommodation, family tracing and assessment of best interests. Irregular migrants should be processed through fair and transparent procedures and have access to assistance for voluntary return.

2. Amendments made to the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 

Background:

The Australian Government introduced the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 (Bill) in September 2014. UNHCR provided extensive comments on it to the Senate Committee reviewing it. The Parliamentary Joint Committee on Human Rights for its part found that it was in many respects incompatible with Australia’s human rights obligations.

The Government required a number of independent senators to support it through the Senate in the face of opposition by the Australian Labor Party and the Australian Greens. On 5 December 2014, the Bill was passed by the Australian Parliament.

a) UNHCR’s key concerns
The newly passed law enables the Government of Australia to exercise a range of powers to intercept vessels and detain people at sea, for an unspecified duration, and to take people to another destination without reference to its own or other countries’ international obligations, including the obligation not to return (refoule) to persecution or other serious harm.  The obligation of non-refoulement is the cornerstone of the international refugee protection regime and States are bound by it wherever they exercise jurisdiction, irrespective of their national laws. 

 

UNHCR is also concerned about the removal of references, in the new law, to the 1951 Refugee Convention and the insertion of narrower interpretations of the refugee definition than those in UNHCR’s guidelines and general State practice. This is a worrying signal that Australia is moving away from common understandings of the refugee definition, and is likely to deny some refugees protection from persecution.
b) Positive developments related to the Bill
UNHCR notes a number of positive commitments associated with the passage of the legislation, including an increase in Australia’s Humanitarian Program over four years, commencing in 2015-16, the re-starting of the processing of the claims of 25,000 asylum-seekers currently in Australia, and the granting of work rights to asylum-seekers on bridging visas. UNHCR, however, maintains concerns over the reintroduction of Australia’s “temporary protection visas”, in particular because of the difficulties they pose for recognized refugees who wish to exercise their right to family unity.
 
c) UNHCR’s response
UNHCR wrote directly to the Prime Minister on 10 December voicing concerns relating to the new legislation and calling on the Australian Government to uphold its international obligations towards refugees and asylum-seekers. 
3. Resettlement 

i)
Australian Government’s temporary refugee intake pause 
On 10 November, the Department of Immigration and Border Protection (DIBP) indicated that Australian immigration officials in the field would be advised that the Australian Immigration Minister had decided to undertake a review of certain aspects of the Australian offshore refugee resettlement programme, with the effect that Australia will receive no further UNHCR referrals (except women-at-risk and emergency rescue referrals). The review is anticipated to be complete by 31 January 2015. This is related to the fact that UNHCR referrals for this fiscal year broadly already cover virtually the entire available allocation. Over the past months the Special Humanitarian Programme applications (especially related to Syria and Iraq), rose to unprecedented numbers (nearly 50,000) and Australia will determine how to respond to these high levels of demand.
ii)
Increase to the size of the Australian Humanitarian Program
On 3 December, Minister for Immigration and Border Protection Scott Morrison promised an increase of 7,500 places in the Australian Humanitarian Program as an inducement to the Australian Senate to support changes to the Migration Bill.  
This increase will be phased in over the coming four years, beginning once Australia’s backlog of irregularly arrived asylum claims is cleared. It is likely that the majority of the increase will be allocated to the UNHCR resettlement programme and the SHP, however RO Canberra is actively seeking further engagement and clarification from DIBP in regard to the applicable policy and likely allocation of the additional places.
UNHCR welcomes the increase in the Humanitarian Program and is eager to gain clarification on the likely allocation of the additional places to its resettlement programme and the SHP.
4. Offshore processing

In relation to the transfer of asylum-seekers arriving by boat in Australia to Papua New Guinea and Nauru for processing and durable solutions, UNHCR published critical reports in late November 2013 outlining concerns that arrangements did not meet international standards (including that it constitutes arbitrary and mandatory detention under international law; does not provide a fair, efficient and expeditious system for assessing refugee claims; does not provide safe and humane conditions of treatment in detention; and does not provide for adequate and timely solutions for refugees).

Papua New Guinea and Nauru have indicated that they are only willing/able to settle a very limited number of recognized refugees. For others, resettlement arrangements will have to be found in other countries. Australia maintains that it will not accept for resettlement those who arrived by boat and are found to be refugees. 
UNHCR’s preference would be for Australia to assess asylum-seekers who engage its responsibilities and, if found to be refugees, to assure a durable solution in Australia. Any relocation arrangements would have to take into account the views of the refugees and provide the full range of rights provided by the Refugee Convention and human rights instruments, on a sustainable basis.  
5. Cambodia deal
On 26 September, the Australian and Cambodian governments signed an MOU allowing for refugees who sought Australia’s protection and are processed in the Nauru off-shore detention centre to be resettled in Cambodia.

The agreement stipulates refugees will only be sent on a voluntary basis, with the number of refugees accepted to be determined by Cambodia.

In a joint statement following the signing in Phnom Penh, the two countries said they intended to work with UNHCR to implement the deal.

UNHCR issued a statement following the signing of the deal, describing the MOU as a worrying departure from international norms and hoping the Australian Government would reconsider its approach.

